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Introduction

Illegal immigration into the United States is a source of complex and
oftentimes vitriolic discussions about the strength of America's borders, the
economic effects of a surge in low-wage workers, terrorism, and citizenship.
While the focus of such debate is usually on adult illegal immigrants, the
unaccompanied children who cross the border are often forgotten. In 2005,
the U.S. Border Patrol caught 115,000 unaccompanied illegal minors.' It is
unknown how many of these minors are not caught and simply disappear
into the immigrant population.
*
Candiate for J.D., Washington and Lee University School of Law, May 2008; B.A., Johns
Hopkins University, 2003. I would like to thank Professor Michelle Drumbl who served as my advisor on
this Note, and provided me with excellent editing and content advice.
I
Sylvia Moreno, A Set of Borders to Cross, WASH. POST, Oct. 23, 2006, at Al.
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This Note seeks to address whether the right to counsel should
extend to illegal minor immigrants. The right to counsel has been a part of
the American justice system since 1963.2 The right, however, only extends
to criminal defendants, not to parties in civil proceedings such as those in
immigration courts.3 While there are limits on the right to counsel based on
the type of defendant4 and the stage of the criminal proceeding,5 the right to
counsel has an inherent value that places it squarely within the category of
minimum rights for all individuals in the adversarial process. However,
immigration courts do not require appointment of counsel to illegal
immigrants in their removal proceedings. 6 Specifically, children under the
age of eighteen must rely on pro bono counsel, if available.7
This Note will begin by describing the situation that unaccompanied
minors face once they enter the United States, including how many children
illegally enter the United States and under what circumstances. Next, it will
explain the general rights unaccompanied illegal aliens possess under U.S.
laws, specifically regarding detention in shelters. Finally, this Note will
argue for enacting a federal law requiring all unaccompanied illegal minors
to have counsel during removal proceedings.
This Note sets forth five reasons that compel passage of such a law.
First, children do not possess the same maturity level as adults. Regardless
of their illegal entry, they should be accorded a special status in the U.S.
Second, ensuring legal counsel for each
immigration process.
unaccompanied child conforms to due process principles. Third, the U.S.
immigration court system is overburdened and is unable to adequately
address each child's case; therefore, legal counsel for every child is
necessary to help each individual navigate the court process. Fourth, the
United States should look to international law for guidance. International
conventions on children's rights use a "best interests '8 standard that
2

See Gideon v. Wainwright, 372 U.S. 335, 340 (1963) (deciding that an indigent criminal

defendant has a right to have counsel appointed to him under the Sixth Amendment of the U.S.
Constitution).
3
See id. (applying the Sixth Amendment, which guarantees right to counsel in a criminal
prosecution).
4
See Scott v. Illinois, 440 U.S. 367, 374 (1979) (holding that an indigent defendant may not be
imprisoned unless the state appointed him counsel for his defense).
5
See Ross v. Moffitt, 417 U.S. 600, 619 (1974) (deciding against a right to counsel for
discretionary appeals).
6
See 8 U.S.C. § 1229 (2000) (stating that an alien has the opportunity to secure counsel).
7
See id. § 1362 (2000) (stating that the government has no obligation to pay for the expense of
retaining counsel).
8
See U.N. Convention on the Rights of the Child, infra note 135, at art. 3, 1 ("In all actions
concerning children, whether undertaken by public or private social welfare institutions, courts of law,
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incorporates a right to counsel. Finally, there is a trend-illustrated by both
the American Bar Association and U.S. legislative proposals-towards
recognizing a guaranteed right to counsel for unaccompanied children.
II.

Background

An unaccompanied alien child does not have legal U.S. status, is not
yet eighteen years old, and has either no parent or legal guardian in the
United States or "no parent or legal guardian in the United States available to
provide care and physical custody." 9 Unaccompanied alien children who are
Mexican citizens are subject to a U.S.-Mexico agreement providing these
children with a voluntary return status that waives punishment and does not
explicitly prohibit them from crossing the border again.' 0 In 2004, 30% of
children apprehended came from Honduras, 26% from El Salvador, 20%
from Guatemala, 10% from Mexico, 3% from Brazil, and 2% from China."
In 2007, 15% of the unaccompanied children were less than 14 years old and
76% were male. 12 Over the last few years there has been an increasing
trend-the number of young illegal immigrants who attempted to cross the
border increased by almost 20,000 between 2001 and 2005.13 The United
States is not the only country dealing with this issue. In 2005, Mexico
deported 3,700 unaccompanied alien children from Central America who

administrative authorities or legislative bodies, the best interests of the child shall be a primary
consideration.").
9
U.S. Department of Health and Human Services: Administration for Children & Families,
Office of Refugee Resettlement, Who We Serve: Unaccompanied Alien Children, Aug. 13, 2007,
http://www.acf.hhs.gov/ programs/orr/about/whoweserve-6.htm [hereinafter UAC Program] (on file with
the Washington and Lee Journal of Civil Rights and Social Justice).
10 See Don Barnett, No Child Left Behind: New Rules for Unaccompanied Minor Illegal Aliens
at 3 (Center for Immigration Studies Backgrounder, Dec. 2004), http://www.cis.org/
articles/2004/backl304.pdf (describing the "penalty-free" system for unaccompanied alien children
crossing the Mexico-U.S. border) (on file with the Washington and Lee Journal of Civil Rights and Social
Justice).

I
National Conference of State Legislatures, Unaccompanied Immigrant and Refugee Minors,
Aug. 11, 2005, http://www.ncsl.orglprograms/imniglunaccompaniedminorsfactsheet.htm
[hereinafter
NCSL] (on file with the Washington and Lee Journal of Civil Rights and Social Justice).
12
U.S. Department of Health and Human Services: Administration for Children & Families,
Office of Refugee Resettlement, Unaccompanied Children's Services, http://www.acf.hhs.gov/
programs/orr/programs/unaccompanied..alien_ children.htm (last visited Nov. 26, 2007) (on file with the
Washington and Lee Journal of Civil Rights and Social Justice).
13
Moreno, supra note 1,at Al.
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were headed for the U.S.-Mexico border-a 14drastic change from 2003, when
Mexico apprehended less than 700 children.
Up until March 1, 2003, the Immigration and Nationality Service
(INS) had the responsibility of holding and processing all illegal
immigrants. 15 Following the dissolution of the INS, and the enactment of the
Homeland Security Act of 2002 (HSA), the Department of Health and
Human Service's Office of Refugee Resettlement (ORR) took responsibility
for the welfare of unaccompanied minor illegal immigrants. 16 The
Department of Homeland Security (DHS) is the first agency with which
unaccompanied children come into contact. Within seventy-two hours, DHS
must decide which children fall into ORR custody based on their age and the
apparent presence of a legal guardian. 17 Following arrest, DHS either places
unaccompanied alien children in shelters pending their appearance at an
administrative removal proceeding at the Department of Justice's Executive
Office for Immigration Review (EOIR),' 8 or ORR releases them into the
custody of an adult relative or friend with a notice to appear at the
proceeding. 19 While DHS is the enforcement and prosecuting agency, ORR
takes on the role of a guardian agency that tries to create a "child-friendly
atmosphere" 20 for the unaccompanied alien children. Some ORR shelters
provide services such as education and health care in addition to cultural
activities and labor skills classes. 2' In 2005, Congress appropriated $54
million for ORR's unaccompanied children services. 22

14
15

N.C. Aizenman, Young Migrants Risk All to Reach U.S., WASH. POST, Aug. 28, 2006, at Al.
See Homeland Security Act of 2002, 6 U.S.C. § 279 (2007) (transferring functions under

immigration law with respect to the care of unaccompanied alien children from INS to ORR).
16
Id.
17
See Christopher Nugent, Whose Children Are These? Towards Ensuring the Best Interests and
Empowerment of Unaccompanied Alien Children, 15 B.U. PUB. INT. L.J. 219, 229 (2006) (discussing
ORR and DHS criteria for taking custody of children).
18 See id. at 222 (stating that after arrest, the children are placed in the care and custody of ORR
and face administrative removal proceedings before EOIR, an agency of DOJ).
19 See Barnett, supra note 10, at 3 ("ORR's Notice to Appear in immigration court, handed out as
the sponsor leaves with the minor, does not carry much weight.").
20
Christopher Nugent & Steven Schulman, A New Era in the Legal Treatment of Alien Children:
The Homeland Security and Child Status Protection Acts, 80 No. 7 INTERPRETER RELEASES 233, 236
(2003).
21
See Barnett, supra note 10, at 2 ("In fact, the UAC's stay in shelter care is something of a
teenage idyll, with movies every night at some facilities, one counselor per six children, and even
horseback riding at one camp.").
22
Christopher Nugent, Protecting Unaccompanied Immigrant and Refugee Children in the
United States, American Bar Association, http://www.abanet.org/ irr/hr/winter05/immigrant.html (last
visited Sept. 11, 2007) (on file with the Washington and Lee Journal of Civil Rights and Social Justice).
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ORR manages the custody, identification, and release procedures for
all unaccompanied minors caught either at the border or in the interior of the
United States. 23 ORR sub-contracts its shelter services mainly with nonprofit organizations. 24 On any given day, the shelters will have 850 minors
25
in custody, and per year, these facilities will hold roughly 8,000 children.
On average, the minors spend forty-five days in custody.26 A small
percentage, roughly 5%, of those children who enter ORR custody must be
placed in secure detention due to a history of violence or because of
examples of violent behavior while in an ORR facility.2 7 Shelters try to
release minors within thirty days, but if custody is expected to be more than
three months, ORR may use short-term foster care.2 8
IlL

GeneralRights

Immigration law in the United States operates in a strange parallel
universe where most constitutional protections and accepted legal
standards do not apply. Immigration proceedings are defined as civil
proceedings and so immigration consequences are by definition not
punishment. However, the government can and does arrest you,
fingerprint you, throw you in jail, hold you indefinitely, forcibly
separate you from your family and community . . .and summarily

deport you from the United States of America.29

23

See Barnett, supra note 10, at 1 ("The Office of Refugee Resettlement (ORR), part of the

Department of Health and Human Services, is now in charge of custody, identification, and release policy
for 'unaccompanied minors' caught trying to cross the border or caught in the interior.").
24
U.S. Department of Health & Human Services: Administration for Children & Families,
Unaccompanied Refugee Minors, http://www.acf.hhs.gov/programs/orr/programs/unaccompaniedrefugee_minors.htm (last visited Nov. 8, 2007) (explaining that participating agencies identify eligible
children, give technical assistance in the reclassification process, determine appropriate placements for
children, and provide training, research and technical assistance) (on file with the Washington and Lee
Journal of Civil Rights and Social Justice).
25 Barnett, supra note 10, at 1, 3 (discussing the number of minors in shelters on any given day
and the total number of children apprehended each year).
26
See Barnett, supra note 10, at 3 ("The average stay is about 45 days .....
27 See id. ("A small percentage of those apprehended-less than five percent-are deemed to
have violent criminal backgrounds and enter secure detention centers ....Only if there is a known record
of a violent crime or if the youth exhibits particularly violent behavior does the UAC enter a secure
detention facility.").
28
See id. at 2 ("ORR's goal is to release the minor within a month ....If the wait in custody is
projected to exceed three months, the minor goes into short-term foster care.").
29 Martha Rickey, Is It Law, Or Is It Immigration Law?, 10 U.C. DAVIS J. Juv. L & POL'Y 239,
239 (2006).
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The Flores Settlement 3° provides the basis for the most current rights
exercised by unaccompanied minor immigrants. Until this agreement, the
INS released all unaccompanied children only to a parent or legal guardian
except under "unusual and extraordinary" circumstances where a parent or
guardian would not step forward to claim them.3' If a child's parent or
guardian would not appear, INS policy required that the child stay in
detention centers, where children would often stay for months at a time.32
Moreover, the detention facilities were not specialized to house juveniles.
Often these children stayed in adult criminal facilities with many behavioral
restrictions that were not suited for non-criminal juveniles.33 In short, the
INS treated the unaccompanied children like adult criminals without regard
for their age or the potential trauma they faced either in their home countries
or during their trek to the border. INS was the "jailer, prosecutor, and
guardian" for the detained children, giving rise to a blatant conflict of
interest.34
The Flores Settlement, agreed upon in 1997, changed INS's overall
treatment of minors. First, Flores mandated that all juveniles must have
"safe and sanitary facilities," and that they must be treated with "dignity,
35
respect, and special concern for their particular vulnerability as minors";
e.g., minors must have separate facilities from anyone in the adult and
juvenile criminal population.
Second, Flores modified the release
procedures.3 6 It listed a preference guide for who should take custody of a
minor starting with a parent, then a legal guardian, and finally, an adult
relative or friend designated by the parent.37 Third, Flores changed the
30

See CENTER FOR HUMAN RIGHTS & CONSTITUTIONAL LAW, NATIONWIDE SETTLEMENT

REGULATING INS TREATMENT OF DETAINED MINORS:

FLORES V. ASHCROFT, Nov.

30, 1987,

http://centerforhumanrights.org/children/ (follow "Nationwide settlement regulating INS treatment of
detained minors: Flores v. Ashcroft" hyperlink) [hereinafter Flores Settlement] (stipulating that minors in
INS custody be housed in facilities meeting certain standards) (on file with the Washington and Lee
Journal of Civil Rights and Social Justice).
31 Reno v. Flores, 507 U.S. 292, 296 (1993).
32

See Carolyn J. Seugling, Toward a Comprehensive Response to the TransnationalMigration

of UnaccompaniedMinors in the United States, 37 VAND. J. TRANSNAT'L L. 861, 870-71 (2004) ("Many
children were held in detention for over three months and some have remained for as long as three
years.").
33 See Jo Becker & Michael Bochenek, Detained and Deprived of Rights: Children in the
Custody of the U.S. Immigration and Naturalization Service, HUMAN RIGHTS WATCH, Dec. 1998,
http://www.hrw.orglreports98/ins21berks98d.htm (last visited Nov. 12, 2007) (discussing INS detention
conditions for children) (on file with the Washington and Lee Journal of Civil Rights and Social Justice).
34 Nugent, supra note 22, at 1.
35 Flores Settlement, supra note 30.
36

Id.

37

Id.
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detention policy for minors.38 If the INS could not release the child to an
appropriate sponsor, then the child's detention would take place in the "least
' 39
restrictive setting appropriate to the minor's age and special needs.
Fourth, every juvenile had the right to ask for judicial review of any INS
placement decision.40 Fifth, the INS was required to give each child
information about free legal services. 41 However, not all of the proposed
settlement ideas reached the codification stage. The final regulations 42 allow
INS (now DHS) to release unaccompanied minors to adults who signed
agreements "to care for 43the child and ensur[e] his or her presence at
immigration proceedings.
If,however, it is believed that detention is necessary for a future
court appearance, then the child will not be released. 44 If detention becomes
necessary, a juvenile coordinator decides where to place the child, and until
that time, authorities will temporarily hold the juvenile in a detention facility
that has separate accommodations for juveniles.45 The codified regulations
"continue to treat unaccompanied alien children as criminals" because they
do not focus on a policy of placing children in the least restrictive setting,
i.e., a foster care facility versus a secure facility. 46
EOIR has programs in place that try to match immigrants with pro
bono attorneys. The Legal Access Program in EOIR operates several
initiatives that help detained individuals understand immigration court
procedures and find pro bono counsel.4 7 EOIR designed one program
Id.
Areti Georgopoulos, Beyond the Reach of Juvenile Justice: The Crisis of Unaccompanied
Immigrant Children Detained by the United States, 23 LAw & INEQ. 117, 125-26 (2005).
40 See id. at 127 (discussing the right to judicial review and its accompanying entitlements).
41 See id. ("The INS is also required to give each detainee 'a list of free legal service
providers.'').
42
8 C.F.R. § 236.3 (2007).
43 Seugling, supra note 32, at 871.
44 See Flores Settlement, supra note 30 ("Before a minor is released from INS custody ....the
custodian must execute an Affidavit of Support (Form 1-134) and an agreement to ...ensure the minor's
presence at all future proceedings before the INS and the immigration court").
45 See Christine M. Gordon, Are Unaccompanied Alien Children Really Getting A Fair Trial?, 33
DENV. J. INT'L L. & POL'y 641, 662 (2005) (discussing the procedure for finding a suitable detention
facility for a detained juvenile).
46 Id.
47 See U.S. Department of Justice, Executive Office for Immigration Review:
Office of
Legislative and Public Affairs, Fact Sheet:
Legal Access Program (2006), available at
http://www.ilw.comimnigdaily/news/2006,0428-programfactsht.pdf
(last visited Mar. 25, 2008)
(outlining programs designed to improve access to legal services) (on file with the Washington and Lee
Journal of Civil Rights and Social Justice).
38

39
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specifically for unaccompanied alien children in custody. 8 Some of the
objectives of this program include: collaborating with non-governmental
organizations to create pro bono programs for young illegal immigrants,
working towards the creation of a "special juvenile docket," and training pro
bono representatives.4 9 Although the program has not completely filled the
void, it has made strides towards helping children find representation.
According to ORR, 10.5% of unaccompanied alien children are
'
50
below the age of twelve, and "the median age of these youth is sixteen. 01
The Flores Settlement was just one step towards providing adequate care for
these juveniles. The U.S. government should create an unaccompanied
minor's guaranteed right to counsel, at the government's expense if
necessary, to provide this category of immigrants with an equitable
immigration justice system.
IV.

Right to Counsel

Thirty-four percent of all non-detained immigrants (adults and
children) who had counsel won their cases in 2003, whereas 23% of nondetained immigrants without counsel were successful.5 2 For non-detained
asylum cases, the odds were worse for those without counsel-14% versus
39% with counsel. Moreover, those children who are fortunate enough to
gain access to pro bono counsel are "more than four times as likely to be
granted asylum" than those without representation.5 4 One study even claims
that "asylum seekers who have a lawyer are up to six times as likely to be
granted asylum as those who don't. '55 Immigrants who must appear pro se
usually file motions based on basic templates, but simply filling out the
paperwork is not sufficient. Individuals fighting to stay in the United States
must also be aware of proper courtroom procedure, which includes
submitting evidence and introducing witnesses on their own behalf. For
children, this battle is not possible without counsel. In one extreme case
48
49

50
51
52

Id.at 2.
id. at 3.
UAC Program, supra note 9, at 2.
NCSL, supra note 11, at 2.
Karin Bruillard, Battling Deportation Often A Solitary Journey, WASH. POST, Jan. 8, 2007, at

Al.
53

Id.
Nugent, supra note 22.
55
Danielle Knight, Waiting In Limbo, Their Childhood Lost, U.S. NEWS & WORLD REP., Mar. 7,
2004, at 72, available at http://www.usnews.comlusnews/culture/ articles/040315/15asylum.htm.
4
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when the INS was still in operation, an eighteen-month old child appeared
in
6
immigration court without legal representation, or a guardian ad litem.1
In 1969, the Ninth Circuit ruled that an alien at a deportation
proceeding was not entitled to counsel at the government's expense.5 7 In a
Sixth Circuit case, the court held that the denial of an indigent alien's request
for appointed counsel for an immigration proceeding did not violate due
process.58 Both of these cases involved adult defendants, however. A child,
conversely, should have counsel, either pro bono or otherwise, at the
immigration removal proceeding. If a child or his adult sponsor cannot
obtain counsel from the ORR list of legal service organizations, then the
government agencies should locate counsel, even if that means counsel
would be provided at the government's expense.
A.

Child vs. Adult: A Basic Division

Children lack the maturity necessary to be held to the same legal
standards as adults. Professor Bhabha describes the immigration system as
59
one that is designed solely for adults, a result of "Adult-Centered Myopia.
She argues that children have a "special status in society," and thus must be
accorded special rights. 60 However, she claims that despite this special
status, the U.S. detention system, the asylum interview process, and the legal
standards used in removal proceedings all demonstrate how unaccompanied
children are in fact at a severe disadvantage.6' Children are not emotionally
56

See Women's Commission for Refugee Women and Children, Prison Guard or Parent?: INS

Treatment
of
Unaccompanied Refugee
Children at
30
(2002),
available
at
http://www.womenscommission.org/pdf/ins-det.pdf (last visited Nov. 12, 2007) (providing examples of
cases which illustrate the consequences of not allowing minors to be represented by counsel during
immigration proceedings).
57 See Murgia-Melendrez v. INS, 407 F.2d 207 (9th Cir. 1969) (deciding that an alien is not
entitled to counsel at the government's expense in a deportation proceeding).
58
See Aguilera-Enriquez v. INS, 516 F.2d 565 (6th Cir. 1975) (finding that the court's refusal to
appoint an attorney for an indigent alien facing an immigration proceeding did not deny due process).
59 See Jacqueline Bhabha, "Not A Sack Of Potatoes": Moving and Removing Children Across
Borders, 15 B.U. PUB. INT. L.J. 197, 209-17 (2006) [hereinafter NOT A SACK] (explaining the theory of
"Adult-Centered Myopia" and its effects on the immigration system with respect to children).
60 See id. (discussing society's failure to differentiate children from adults).
61

See generally JACQUELINE BHABHA

UNACCOMPANIED AND SEPARATED

& SUSAN SCHMIDT, SEEKING ASYLUM ALONE:
(University

CHILDREN AND REFUGEE PROTECTION IN THE U.S.

Committee on Human Rights Studies, Harvard University 2006), http://www.humanrights.harvard.edu/
(follow "click here to read the US report" hyperlink) (last visited Sept. 11, 2007) (on file with the
Washington and Lee Journal of Civil Rights and Social Justice).

14 WASH. & LEE J.C.R. & SOC. JUST. 1 (2007)
prepared, nor experienced, to make life-altering decisions on their own
behalf.
In a 2005 immigration case, the court ruled that the respondent, a
sixteen-year old Mexican native who had entered Texas without her parents
by presenting her U.S. citizen sister's birth certificate, did not have the
"capacity to make false claims of U.S. citizenship "62 under the Immigration
and Nationality Act (INA). The respondent had argued that "unaccompanied
alien children lack the minimum legal capacity" to make a false claim and
thus are "incompetent" when responding to charges of inadmissibility. 63 If a
child does not have the minimum legal capacity to make a false claim during
questioning, then does a child have the legal capacity to make any claim at
all in her defense in an immigration proceeding? Children under the age of
eighteen are considered by law to be a special class of persons, and juvenile
These
proceedings are normally held in a separate juvenile court.
proceedings take into account such factors as a child's age to determine their
capacity to understand right from wrong. The difference between this class
of individuals and illegal immigrants under the age of eighteen is U.S.
citizenship. While legal, permanent status is not easy to obtain and has
significant, positive consequences for those living in the U.S., the lack of
such status should not bar this subclass of immigrants from obtaining a basic
need. Children's inherent vulnerabilities and inexperience must be weighed
against the consequences of extending a right based on citizenship to a small
subclass of individuals without citizenship.
Federal regulations have recognized that illegal immigrant children
under the age of eighteen have a legal disability. A regulation promulgated
under the 1996 Illegal Immigration Reform and Immigration Responsibility
Act (IIRIRA) 65 allowed children to be placed in regular rather than expedited
removal proceedings because they have a "legal disability" 66 due to their age.
Without counsel, it is still unclear how these children will defend themselves

62

See Children Lack Capacity to Make False Claims or Misrepresentations,I Holds, 83 NO. 17

INTERPRETER RELEASES 775, 776 (2006) (describing the two legal theories upon which the respondent

based her argument).
63
Id. at 775.
64

See also 8 C.F.R § 1240.10(c) ("The immigration judge shall not accept an admission of

removability from an unrepresented respondent who is incompetent or under the age of 18 and is not
accompanied by an attorney or legal representative, a near relative, legal guardian, or friend.").
Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA), Pub. L. No.
104-208, 110 Stat. 3009 (codified in scattered sections of 8 U.S.C.).
66 See 8 C.F.R. § 208.4(A)(5)(ii) (2007) (excusing an unaccompanied minor from the one-year

deadline to file for asylum).
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against deportation no matter how much time the government grants them
before removal.
The Homeland Security Act of 2002 requires ORR to annually
compile and publish a list of guardian or attorney representation services per
state which is to be provided to unaccompanied alien children.67 The Act
recognizes that illegal aliens need assistance finding counsel, but it does not
mandate that each child be provided with counsel. The HSA charged ORR
with the responsibility of developing a plan to ensure the appointment of
qualified, legal representation for each child.68 Thus, HSA does not provide
a federal requirement to guarantee counsel, but it assumes that the creation of
the ORR and
its mandated objectives will improve the "judicial treatment of
69
children. ,
Less than half 70 to as little as 10%71 of unaccompanied immigrant
children have counsel during their removal hearings. This percentage is
unacceptable considering the complexity of an adversarial, administrative
immigration proceeding, and the various objectives of the HSA and ORR to
protect this category of illegal immigrants. Through legislation such as the
Homeland Security Act, Congress has acknowledged that children are a
special category of immigrants. The next logical step after admitting that
immigrant children lack sufficient legal capacity to make decisions is to
Homeland Security Act of 2002 6 U.S.C. § 279(b)(1)(I).
Id. § 462(b)(1)(A), (b)(1)(I); see also immigration and Nationality Act, 8 U.S.C. § 1362 (2000)
("In any removal proceedings before an immigration judge and in any appeal proceedings before the
Attorney General from any such removal proceedings, the person concerned shall have the privilege of
being represented (at no expense to the Government) by such counsel"); Order Granting Motion to
Dismiss, Machado v. Ashcroft, Case No. CS-02-0066-FVS (E.D. Wash. 2002), available at
[hereinafter
Machado
http://www.splcenter.org/pdf/dynamic/legal/gonzalezvashcroftdismissal.pdf
Order] (dismissing the plaintiff's claim that he had a right to appointed counsel, even though he was an
alien under the age of eighteen residing in the U.S.).
69 See Nugent & Schulman, supra note 20, at 236-37 (acknowledging that the Homeland
Security Act does not guarantee a right to counsel, however, the transfer of many oversight functions to
ORR from INS should improve access to counsel and overall treatment of minors).
70 See Women's Commission for Refugee Women and Children, The Treatment of
Children
and
Their
Families,
http://www.womenscommission.org/
Unaccompanied
projects/detention/unaccsconcern.php (last visited Sept. 10, 2007) ("Fewer than half of detained
unaccompanied children have access to legal counsel.") (on file with the Washington and Lee Journal of
Civil Rights and Social Justice).
67

68

71

See

JACQUELINE

UNACCOMPANIED

CHILDREN

BHABHA,
IN

THE

CROSSING
UNITED

BORDERS

STATES

(Am.

ALONE:
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guarantee that each child does not go unrepresented during the immigration
process.
B.

Due Process

The Fifth and Fourteenth Amendments of the U.S. Constitution
provide the right to due process, and this due process should include a
guaranteed right to counsel for unaccompanied alien children. The lack of
U.S. citizenship should not bar a right that is inherent in due process
principles. Although the Supreme Court has held that aliens must have a fair
opportunity to be heard before being deported, its holdings have focused on
lawfully admitted
aliens, and on providing the right to counsel on a case-by72
case basis.
One notable case, Machado v. Ashcroft, demonstrates the judiciary's
unwillingness to expand the right to counsel to unaccompanied alien
minors.73 Machado claimed that the INS's refusal to provide lawyers to
represent children violated their due process rights.74 Machado was fifteen
years old when INS placed him in a secure detention facility in Spokane,
Washington. 75 This same facility held juvenile offenders and thus treated all
of its detainees as prisoners, even though ones like Machado were not
charged with a criminal offense.76 In addition, Machado did not speak
English, and the only family he knew lived in Seattle.77 Machado's counsel
argued that even though under U.S. law illegal aliens have fewer rights than
U.S. citizens or permanent residents, due process does guarantee them some
constitutional protections.78 First, without legal counsel Machado would
72

See Shaughnessy v. United States, 345 U.S. 206 (1953) (finding that mere exclusion of an

alien did not deny him any statutory or constitutional right); see also Gagnon v. Scarpelli, 411 U.S. 778
(1973) (finding that a need for counsel should be determined on a case-by-case basis).
73
See Machado Order, supra note 68, at 2 (granting defendant's motion to dismiss on the
grounds that there is no right to counsel in deportation proceedings).
74 See id. at 10 ("The claim that due process requires the appointment of counsel at government

expense to aliens has been rejected by the Ninth Circuit on many occasions.").
75 Id. at 2.
76
Complaint for Injunctive and Declaratory Relief at 5, Machado v. Ashcroft, No. CS-02-0066FVS
(E.D.
Wash.
2002),
available
at
http://www.splcenter.org/pdf/dynamic/legal/
gonzalezvashcroft.complaint.pdf [hereinafter Machado Complaint] ("At Martin Hall, Marcos and other
INS detainees are treated as prisoners, even though they have not been charged with any criminal offense.
Marcos and the other INS detainees are in daily contact with juveniles who have committed violent

offenses.").

77
Id. at 4-5 (stating that Machado only speaks Spanish and, prior to his arrest, was living in
Seattle with his only family).
78
See Leah Iraheta, Director'sMessage: Immigrant Children, Nw. IMMIGR. ADvOC. (Seattle,
Wash.), Spring 2002, at 2 (on file with author); see also Machado Complaint, supra note 76, at 8
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have "extreme difficulty understanding the nature of the legal proceedings"
because of his youth and language barrier.79 Second, Machado would not be
aware of any legal remedies and this could result in an "erroneous
deportation. ,80 Third, "[i]t violates these children's due process rights to a
meaningful consideration of their cases if they are forced to go pro se against
INS attorneys .... ",,81 The court dismissed the complaint, determining the
plaintiff failed to show that Ninth Circuit precedent should be ignored even
in light of the compelling facts at hand.
The court in Machado first reasoned that the Ninth Circuit had
previously ruled on this matter and that there was no distinction between
adult and juvenile aliens.8 3 Machado would have had to show that his
situation was distinguishable from this "unfavorable precedent" or that
precedent did not, or should not, apply to juvenile aliens. 84 The court also
reasoned that the Ninth Circuit arguments were still strong, mainly because
of their reliance on the difference between the civil and criminal justice
systems.85 However, Machado argued that this civil/criminal division does
not bar Sixth Amendment rights for indigent juveniles in delinquency
proceedings.86 In particular, the plaintiff noted that the Supreme Court
granted children the right to appointed counsel in civil proceedings because
children have "special vulnerabilities. 87 Thus, this civil/criminal distinction
was weakened in at least one other context relating to right to counsel.
Machado also argued that there was a growing trend in case law that
demonstrated an "anachronistic" flavor to the Ninth Circuit precedent.88 In
fact, the court conceded that the plaintiff "made a very convincing argument"
89
that "the needs of juvenile aliens are greater than those of alien adults.
Unfortunately, the court was unsympathetic to the plight of unaccompanied
(contending that the failure to appoint counsel for the minor, alien plaintiff represented a denial of due
process in violation of the Fifth Amendment).
79
Machado Complaint, supra note 76, at 6.
80

Id.

Iraheta, supra note 78, at 2.
See Machado Order, supra note 68, at 22 ("[The plaintiff has failed to demonstrate that his
legal position, contrary to precedent as it is, 'lies in the natural line of the law's development."') (quoting
Kirksey v. R.J. Reynolds Tobacco Co., 168 F.3d at 1041-42 (7th Cir. 1999)).
83
Id. at 19.
84
Id. atIl.
85
Id. at 13.
Id. at 14.
87
Id. at 18.
98
Id. at 16.
89
Id. at 19.
81

82
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juveniles. It was unwilling to look past the Ninth Circuit rulings and
dismissed the special interests of juveniles in the deportation context, even
arguing that immigration proceedings "do not at their core threaten personal
liberty." 90
The argument that due process considerations justify granting the
right to counsel for these children is still a valid one though. Not only does
the INS no longer have a role in the immigration field, but the U.S.
government has demonstrated an initiative to protect unaccompanied alien
children through the creation of the ORR and other recent safeguards.
According to the Ninth Circuit, "[t]o render a hearing unfair the defect, or
practice complained of, must have been such as might have led to a denial of
justice, or there must have been absent one of the elements deemed essential
to due process." 9' It is hard to understand how the right to counsel is not
regarded as an essential element of due process, especially considering the
special circumstances in which unaccompanied alien children find
themselves. Minors without counsel enter court to face experienced
government lawyers and an agency, DHS, whose basic goal is to deport as
many illegal immigrants as possible. The scope of due process rights cannot
simply refer to how restrictive a detention center should be, who the children
interact with in such facilities, or the maximum amount of time they should
be held. Due process also refers to the right to a fair trial.92 The immigration
system as it stands does not provide an equal playing field between children
and adults. DHS still places many challenges in front of children seeking to
stay in the United States.9 3 As one author notes, DHS "inherited the INS
perspective that unaccompanied children are lawbreakers . . . and DHS
enforces excessively harsh policies
in order to close the [borders] against
94
[other] children seeking refuge.
The most basic principles of due process call for guaranteeing the
right to counsel for children. 9 For adult illegal immigrants, leaving their
90

Id. at 22.
Bilokumsky v. Tod, 263 U.S. 149, 157 (1923).
92
See, e.g., Strickland v. Washington, 466 U.S. 668, 684-85 (1984) ("The Constitution
guarantees a fair trial through the Due Process Clauses.").
93 See generally Susan M. Akram, Are They Human Children or Just Border Rats, 15 B.U. PUB.
INT. L.J. 187 (2006) (discussing the "important and deeply troubling issues concerning the treatment of
undocumented children by immigration authorities in the United States").
94 Id. at 190-91.
95 See Georgopoulos, supra note 39, at 146 (citing Christopher Nugent & Steven Schulman,
Giving Voice to the Vulnerable: On Representing Detained Immigrant and Refugee Children, 78
INTERPRETER RELEASES 1569, 1569 (2001)) (claiming that justice requires that children be assigned
counsel as, among children considered to have a "valid" asylum claim, those with legal counsel are
91
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home country and breaking U.S. laws is conduct attributed solely to adult
decision-making abilities. Often, economic hardship provides the impetus
for such decisions. In the case of a child, however, many factors, such as
poverty, smugglers paid off by parents, or forced trafficking, push a child
towards leaving home.96 As a result, sometimes a child's decision to
illegally enter the U.S. is not purely a voluntary decision, and thus the U.S.
government should take these factors into consideration. Furthermore,
deportation consequences are serious enough to warrant reconsidering the
current situation for unrepresented children. In asylum cases, in particular,
there is a stronger urgency for providing the right to counsel. Children who
might be eligible for asylum in the U.S. may not receive the proper attention
without legal counsel to advocate on their behalf. Children who flee their
home countries usually do so because of "the effects of war, persecution,
natural disasters, or political or economic upheaval. 97 Such children may
suffer terrifying journeys to the U.S. "exposed to starvation .. . and the
predatory behavior of smugglers and traffickers. 9 8 The psychological
effects of their experiences can paralyze children making it very difficult for
them to speak on their behalf and receive protection that they are rightly due.
Finally, the precedent for right to counsel cases, particularly in the
Ninth Circuit, has focused only on adult illegal immigrants, and not children
under the age of eighteen. 99 Moreover, some of those cases have found that
under certain circumstances, the denial of counsel was a violation of the
adult alien's rights. °° In Castro-Nuno v. INS,' °' the Ninth Circuit ruled that
since the alien's counsel was not present at one of his deportation hearings,
the immigration judge abused his discretion by proceeding with the hearing,
granted asylum by an immigration judge four times more often than children without counsel). See
generally AMNESTY INTERNATIONAL U.S.A., UNACCOMPANIED CHILDREN IN IMMIGRATION DETENTION
REPORT 61 (2003); OFFICE OF THE INSPECTOR GENERAL, UNACCOMPANIED JUVENILES IN INS CUSTODY,
ExEc. SUMMARY,REPORT No. 1-2001-009 Ch. 4 (Sept. 28, 2001), available at http://www.usdoj.gov/

oig/reports/INS/e09/exec.htm (last
visited on April 5, 2008) (stating that "[p]ro bono attorneys said
some juveniles who were removed might have made a case for relief, if they had been given time and had
been able to find adequate legal representation").
96 See CROSSING BORDERS ALONE, supranote 71, at 1 (discussing the different challenges facing
children during their journeys including the "predatory behavior of smugglers and traffickers for whom
human transport" is a profitable business).
97 Id.
98 Id.
99 See, e.g., Castro-Nuno v. INS, 577 F.2d 577 (1978) (holding that Castro-Nuno was effectively
denied his right to representation when he was not given the opportunity to contact his retained counsel).
100 Id.
101 Id. at 579.
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and the alien was denied his statutory right of representation (in this case,
Castro-Nuno had retained counsel but did not know why counsel did not
appear for the proceeding). 102 The Ninth Circuit ruled that Castro-Nuno did
not waive his statutory right to representation, and the immigration judge
should have given him the chance to locate his counsel. 10 3 The INS order of
voluntarily deportation was reversed.' 4 It is difficult to see a great
difference between hiring a lawyer who does not attend a necessary
proceeding versus not affording a lawyer and not having a guarantee of
appointed counsel. If the Ninth Circuit is willing to rule that the former case
denies a statutory right, it is disproportionate to not hold the same for all
unaccompanied children unable to find legal representation.
One court opinion cited legislative history as one basis for its
holding that the right to counsel was violated.'0 5 In Castro-O'Ryan v. INS, 1 6
the Court referenced a statutory right to counsel, though not paid for by the
government. The Ninth Circuit ruled that the alien did not "competently and
understandingly waive" his statutory right to counsel. 0 7 It concluded that
although U.S. law does not provide for a constitutional right to counsel for
this class of persons, Congress provides legislative history that places a
strong emphasis on this right. 10 8 In this case, the judge denied Castro's
request to choose his counsel. The Court determined that Castro's "laconic"
answer to the judge was "not an intelligent, voluntary waiver of counsel." °9
Specifically, such a denial was prejudicial because the judge applied the facts
of the case erroneously, and the Court believed that if counsel had been
present, counsel would have brought the error to the judge's attention.
Furthermore, Castro's inability to speak and understand English on a
sufficient level led the Court to believe that he was not able to "articulate the
basis of his fears of persecution" to the judge and INS counsel." 0 As a
result, the Court determined that the lack of counsel prejudiced the case."'
id.
Id. at 579.
104 id.
105 See Castro-O'Ryan v. INS, 847 F.2d 1307 (1987) (holding that because the defendant did not
competently and understandingly waive his right to counsel and the denial of counsel was prejudicial, the
correct standard for asylum was not applied).
106 Id.
-o id. at 1313.
108 H.R. REP. NO. 82-1365 (1952), reprinted in 1952 U.S.C.C.A.N. 1653.
109 Castro-O'Ryan,847 F.2d at 1313.
102

I03

110

Id.

I Id. at 1314 ("The Board's own decision was marked by the failure to apply the appropriate
legal criteria").
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While some court opinions provide persuasive rationale for ensuring
that immigrants have reasonable access to legal services, and explaining the
situations that can lead to due process violations, no case extends its opinion
to the point of guaranteeing counsel for illegal immigrants. Contrary to court
rulings, however, court reasoning, due process principles, and the lifealtering benefits of legal representation each give strong support for legal
rights that should outweigh the current system for unaccompanied alien
children.
C.

The Immigration Courts: An Overwhelmed System

Under the HSA provisions, ORR must coordinate with the Bureau of
Citizenship and Immigration Services (BCIS) and other "juvenile justice
professionals" 12 to increase the likelihood that children will appear for all of
their immigration hearings. The statistics point to a different situation,
however. About 65% of those children given a Notice 13to Appear for their
initial immigration proceedings do not show up to court."
Guaranteed legal counsel could give unaccompanied children a
needed advantage in a nation-wide court system that is severely overburdened. Nationally, 218 immigration court judges must process 350,000
cases a year." 4 In 2005, the courts received a caseload increase of 23%
compared to the year before. 115 The immigration court system permits strong
judicial discretion which can lead to extreme differences in how two judges
in the same court may rule.' 6 According to one news report, one New York
judge has been known to decide fifteen cases a week without the proper court
personnel simply to stay ahead of the growing caseload. 1 7 In testimony
before the U.S. Senate Committee on the Judiciary, a Court of Appeals judge
noted:
112 Homeland Security Act of 2002, § 472(b)(2)(A)(i)-(iii).
113 See Barnett, supra note 10, at 3 (arguing that it is plausible that the no-show rate would

decrease if counsel were available for each child, although there are no definite statistics on this point).

114 See Nina Bernstein, In New York Immigration Court, Asylum Roulette, N.Y. TIMES, Oct. 8,

2006, at I (describing the impossible caseload faced by federal immigration judges).

115 U.S. Department of Justice, Executive Office of Immigration Review: Office of Planning,

Analysis, and Technology, FY2005 Statistical Year Book, at Al (Feb. 2006), available at
http://www.usdoj.gov/eoir/statspub/fy05syb.pdf.
116 See Bernstein, supra note 114, at I (discussing how one judge grants 90% of asylum cases

while another grants only 9%).
117 Id.at 2.
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I fail to see how immigration judges can be expected to make
thorough and competent findings of fact and conclusions of law
under these circumstances .

. .

. Aliens frequently do not speak

English, so the Immigration Judge must work with a translator,
and ...

normally must go over particular testimony several times

before he can be confident that he is getting an accurate answer
from the alien. Hearings, particularly in asylum cases, are highly
fact intensive and depend upon the presentation and consideration
of numerous details and documents to 8determine issues of
credibility and to reach factual conclusions."
In this type of setting where judges are overwhelmed, language
barriers present strong hurdles, and caseloads have increased, it is very
unlikely that unrepresented children would fare well.
In addition,
'
1
Washington has set "case completion goals 19 that place further stress on
immigration judges to complete their caseloads in a timely manner. As a
result, each child will not have his or her best interests at the top of the
court's priority. At the extreme, deporting children to their home country
120
without adequate analysis of their case could prove to be fatal.
Furthermore, immigration law is extremely difficult to understand from the
immigrant's perspective. The Ninth Circuit Court of Appeals has noted that
immigration laws are "second only to the Internal Revenue Code121in
complexity. A lawyer is the only person who could thread the labyrinth."'
Although in practice the immigration court system can seem chaotic,
in 2004 EOIR did try to establish122certain policies for how judges should
handle unaccompanied alien cases.
However, the guidelines make clear that neither the INA, nor any
other regulations, allow immigration judges to appoint attorneys for an
118

Immigration Litigation Reduction Hearing Before the S. Comm. on the Judiciary, 109th Cong.

3 (2006) (statement of Hon. John M. Walker, Jr., C.J., U.S. Court of Appeals for the Second Circuit),
availableat http://www.aila.org/content/default.aspx?docid=l 8996.
119 See Bernstein, supra note 114, at 2 (observing that twenty-seven judges must handle 20,000
cases each year at in lower Manhattan).
120 See NOT A SACK, supra note 59, at 197-98 (describing one instance where deportation was
fatal). Edgar Chocoy entered the U.S. after leaving gang life in Guatemala, and was forcibly removed
from L.A. back to Guatemala after a denial of his asylum claim at the age of 16. Id. Seventeen days after
his removal, the members of his former street gang killed him. Id.
121 Castro-O'Ryan v. INS, 847 F.2d 1307, 1312 (1987).
122 See generally U.S. Department of Justice, Executive Office for Immigration Review: Office of
the Chief Immigration Judge, Memorandum 04-07 on Guidelinesfor Immigration Court Cases Involving
Unaccompanied Alien Children (Sept. 16, 2004), available at http://www.usdoj.gov/eoir/efoia/ocij/
oppm04/04-07.pdf [hereinafter MEMO 04-07].
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unaccompanied child, even though the guidelines recognize that having extra
guidance from legal counsel or a guardian ad litem could help a child
understand an immigration proceeding and its significance.123 This
document offers many procedures which demonstrate that EOIR believes
children have unique needs in the immigration court system. One guideline
permits judges to conduct children's cases on separate dockets or at separate
time periods from adult cases. 124 Another guideline even suggests that
judges should remove their robes because it might be "disconcerting" for
young children and might help them feel more comfortable participating in
the proceeding. 25 In another section of the guidelines, judges are provided a
list of age-appropriate phrases and questions that are easy for children to
understand during questioning in the courtroom. 126 There seem to be
contradictory implications arising out of these guidelines. On the one hand,
EOIR wants to make sure that all judges and courtroom administrators
protect children from the formal and oftentimes tiresome courtroom
experiences, but on the other hand EOIR does not guarantee children a basic
127
courtroom right to a guardian to guide them through an immigration case.
A mandated right to counsel would shift the heavy burden away from judges
and court administrators, and towards the individual representing a child's
legal and welfare needs.
In addition to the court system, the federal government, in general,
shoulders a significant financial burden due to the detention centers under
ORR's authority.128 Mandating a right to counsel provision either in the
HSA, or in future immigrant rights legislation, could lessen this burden to
detain juvenile immigrants. An effective and timely use of counsel could
either quickly return a child to his home country, or could help that child find
123

See id. at 4 (stating that "neither the INA nor the regulations permit immigration judges to

appoint a legal representative or a guardian ad litem though such services have the potential to increase a
child's understanding of the proceeding and to improve the child's communication with his or her legal
representative").
124 See id. at 5 ("Wherever possible, courts should conduct cases involving unaccompanied alien
children on a separate docket.").
125 See id. (discussing modification of the regulation requiring a judge to wear his robe if it would
help the child participate).
126 See id. at 9-10 (giving suggestions to facilitate communication with children).
127 See id. at 6-7 (instructing judges to be solicitous of children's feelings and fragility). But see
also id. at 3 (defining unaccompanied alien child as necessarily being without a parent, guardian, or
citizenship).
129 See Office of Refugee Resettlement, Divisions, http://www.acf.hhs.gov/programsl
orr/about/divisions.htm (last visited Apr. 3, 2008) (setting out that approximately 11-16% of the ORR
budget is allocated towards assistance of unaccompanied alien children).
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suitable adult relatives to care for him or her. In addition, the need to place
children in foster care would decrease. While the HSA already has a
provision encouraging ORR to use the foster care system for refugee children
to lessen the burden on shelter facilities, 129 this only shifts the onus from one
federal program to another. If each child was guaranteed legal counsel, it
seems more likely that such counsel would be able to locate an adult relative
or family friend and place the child in a safe, home environment. Without
counsel a child is more likely to become a charge of the federal system and
languish in detention centers.
The court system is a child's only opportunity to be heard by an
authority before possibly losing any chance of staying in the United States.
It would seem unreasonable to continue to allow children to face an
adversarial system without legal guidance simply because these particular
children have illegally entered the United States. The United States should
address these immigrants' needs like it addresses juveniles in the domestic
criminal justice system-the consequences of judicial rulings and challenges
of being at the mercy of the court are not unique to the criminal system.
D.

The InternationalLens

One critic of the U.S. immigration process claims that a "Protection
Deficit" exists in the United States because immigration law does not
mandate that each child have a guardian looking out for the child's best
interests. 130
Although the United States does not normally look to
international standards as a basis for domestic legal system reforms,
international law does provide worthwhile support for the argument that
unaccompanied alien children should be31guaranteed the right to counsel,
especially those children seeking asylum.1
Unlike United States law, international law guarantees counsel for
child asylum seekers.' 32 United Nations guidelines state that to meet
129 See Nugent & Schulman, supra note 20, at 237 ("The HSA further specifically encourages the
ORR to use the refugee children foster care system for the placement of unaccompanied alien children.").
130 See NOT A SACK, supra note 59, at 205-09 (discussing the protection deficit in the handling of

child immigration cases).
131 U.N. High Comm'r for Refugees [UNHCR], Guidelines on Policies and Procedures in
Dealing with Unaccompanied Children Seeking Asylum,
5.7 (Feb. 1997), http://www.unhcr.org/
publIPLJBl3d4f9lcf4.pdf [hereinafter UNHCR 1997] (on file with the Washington and Lee Journal of
Civil Rights and Social Justice).
132 See id. ("The guardian or advisor should . . . ensure that the interests of the child are
safeguarded, and the child's legal, social, medical, and psychological needs are appropriately covered
during the refugee status determination procedures.").
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international standards of child protection, unaccompanied aliens attempting
to gain asylum should be provided legal representation. 133 Child asylum
seekers normally flee a war-like situation in their home country, or a
combination of poverty and violence from their home or community. 34 The
1989 United Nations Convention on the Rights of the Child recognized that
children need special care and legal protection because of physical and
mental immaturity. 135 This Convention first set forth the "best interests of
the child" standard and described the state's responsibility for either
reuniting the unaccompanied child with members of his or her family, or
ensuring alternative care. 136 ORR does follow these guidelines, but does not
interpret the "best interests of the child" standard to include a right to counsel
at the government's expense. 37 However, the United States has changed its
detention policies to be more in line with the Convention's principles by
lessening the number of children placed in high-security facilities and
employing low-security shelter facilities.' 38
Although the United States immigration system has started to take
into account a child's best interests with regard to detention, a child's
strongest method of communication, an attorney working solely on his or her
behalf, is not required. 139 Even before the enactment of the HSA, the INA
also did not provide legal counsel for each child.' 4° Presently, the best
interests of each and every child in ORR custody cannot be guaranteed.
ORR is overburdened, but requiring counsel for each child would alleviate
the agency's burden to address the needs of each child. In the 2006 fiscal
year, "ORR reported that it cared for a record 7,500 children."'141 In addition,
133 Id. 18.3.
134 See id. 1.1 ("Some [child refugees] may be in fear of persecution, human rights abuse or civil

unrest in their home countries.").
135 U.N. Convention on the Rights of the Child, G.A. Res. 44/25, Preamble, U.N. Doe.
AIRES/44/25 (Sept. 2, 1990), available at http://www.unhchr.ch/html/ menu3/b/k2crc.htn (on file with
the Washington and Lee Journal of Civil Rights and Social Justice).
136 Id. at art. 3, 1 1 ("In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests
of the child shall be a primary consideration.").
137 See MEMO 04-07, supra note 122, at 3-4 ("The concept of 'best interest of the child' does not.
•.permit immigration judges to appoint a legal representative.").
138 See Barnett, supra note 10, at 2-3 (describing low-security shelters as "summer camp").
139 See MEMO 4-07, supra note 122, at 3 (leaving the right to counsel out of basic principles).
140 Immigration and Nationality Act § 240(b)(4)(A) (2006); see also 8 U.S.C. § 1229a(b)(4)(A)
(2006).
141 Women's Commission for Refugee Women and Children, Unaccompanied Alien Children and
Family Detention, http://www.womenscommission.org/projects/detention/unacc-new.php (last visited
Sept. 13, 2007) (on file with the Washington and Lee Journal of Civil Rights and Social Justice).
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ORR has not received an increase in funds commensurate with this
growth of children in their care. The lack of sufficient funds
needed to carry out its new function has resulted in ORR being
overwhelmed with numbers of children, a significant lack of bed
space and insufficient attention given to monitoring the conditions
of custody. 142
ORR does not necessarily have the capabilities, or possibly the adequate
time, to consider all the needs of each child in its care.
Children who lack counsel may find themselves in precarious
situations. For example, due to the transition in juvenile care from DHS to
ORR, the release methods have changed with regard to background checks
on adult relatives or friends who come to claim unaccompanied children
from the shelters.143 Unlike DHS, ORR does not perform background checks
on the legal status of any sponsor. 44 Thus, unless proven otherwise,
sponsors are considered to be nonviolent, and are thought to have legal status
in the United States. In a worst-case scenario, unaccompanied children may
be handed over to immigrant smugglers asking for a ransom from the child's
family. Alternatively, a child's sponsor may decide that the child is a burden
on the family and either force the child into domestic servitude, or ship the
child back to his home country where the child may previously have been
persecuted. Occasionally, appropriate sponsors do live in the United States,
but are fearful of claiming a child. 45 These adults may not have legal status
so they do not want to risk coming into contact with any federal agency, even
an ORR shelter that does not turn in illegal immigrants.' 46 These situations
strongly suggest that each child must have his or her own legal counsel who
will use proper resources to investigate these potentially serious problems.
Otherwise, ORR's already strained system might make it more likely that
children will be released as quickly as possible to anyone willing to present
themselves as a sponsor.
id.
Barnett, supra note 10, at 2.
144 See id. ("ORR will not consider the legal status of the sponsor and does not even check to see
if the sponsor is a known absconder-i.e., someone who was apprehended as an illegal alien, given a date
to appear in immigration court, and never showed up for the court hearing.").
145 Moreno, supra note 1, at 1.
146 See id. (discussing one El Salvadoran child's detention at a federally run converted nursing
142
143

home). The child's parents and siblings did not have legal status and were "reluctant to come forward to
claim" the child. Id. The article stated that "[e]ven uncles who are legal U.S. residents living in Texas
have stayed away." Id.
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Children without counsel could also miss opportunities to apply for a
Special Immigrant Juvenile Status visa (SUS). Congress created this visa
category in 1990 to allow immigrant children to "self-petition" and obtain a
green card or lawful permanent residency.147 By requiring and funding legal
counsel for every child, the government would give each child more
opportunities for a thorough discovery and review of all the necessary
paperwork for this special visa, including a birth certificate, foreign
passports, and documents relating to parental citizenship, and any
immigration documents. 48 The SUS also requires that a child obtain a court
1' 49
order explaining his or her history of "abuse, neglect, or abandonment,"
and requires proof that there is "no placement for the child in the home
country."' 50 Thus, the burden falls on the child to argue in favor of staying in
the United States in a potentially safer environment. This is a nearimpossible task without counsel, especially in a foreign language.
The EOIR guidelines for immigration cases incorporate the best
interests standard but only as it relates to judicial discretion by providing a
child-friendly courtroom and giving a child freedom to speak on his
behalf.' 5' International standards are more extensive than United States
standards and are thus better suited to meet the needs of young
immigrants. 52 The international perspective looks beyond a child's
technical legal status, concentrating instead on the involuntary and
vulnerable nature of a child's situation. 153 The "best interests" standard, one
could argue, adheres more closely to a fairness standard and addresses
immigrant concerns in a more sympathetic manner.

147 American Bar Association, Immigrant Children in the Dependency System, at 1 (Jan. 22,

2004),
http://www.abanet.org/yld/programmaterials/0304OneChildComplete
MakeThatVoiceSing/
MakeThatVoicePapers/SpecServices/01%20%20Special
%20Immigrant%20Juvenile%20Status%20.pdf
(last visited Sept. 13, 2007) (on file with the Washington and Lee Journal of Civil Rights and Social
Justice).

Id.
149 Id.
148
150

Id.

151 See MEMO 04-07, supra note 122, at 3 ("The concept of 'best interest of the child' .... is a
factor that relates to the immigration judge's discretion in taking steps to ensure that a 'child appropriate'
hearing environment is established, allowing a child to discuss freely the elements and details of his or her
claim.").
152 See generally UNHCR 1997, supra note 131.
153 See id. 1 1.1 ("hi recent years, States have expressed concern about unaccompanied children
seeking asylum either at their borders or at some later time after entry. The circumstances in which these
particularly vulnerable individuals find themselves are varied and often complex.").
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E.

An ABA Perspective

In August 2004, the American Bar Association's Commission on
Immigration published its standards for the custody, legal representation, and
adjudication of unaccompanied alien children. 54 The ABA's House of
Delegates approved a comprehensive list of black-letter rules, along with
informal comments to explain the basis for each rule in more detail.'5 5 The
main objective for these standards was to recognize the "special needs" of
children, particularly by giving due regard for the age, maturity, and
intellectual development of each child. 56 In addition to the rules in this
publication, the ABA incorporates the Flores standard for treating children
with "dignity,
respect, and special concern for his particular vulnerability as
57
a child."1
The Commission on Immigration also agrees with the international
standard for treating unaccompanied children based on their best interests.
One of the first rules in the publication states that the best interests of the
child "shall be a primary concern of the Custodial Agency, Advocate for
Child Protection, Adjudicator, and all Immigration Enforcement Agency
personnel responsible for the child.' 58 The "best interests" rule lists the
minimum factors authorities should look to in addressing a child's needs
such as age, cultural background, past experiences, the child's "expressed
interests," and the effect of a continued detention on the child. 5 9 The ABA
also argues for a right to counsel for each child in any formal immigration
proceeding (such as removal), even in certain circumstances at the
government's expense. 6° The comments for this particular rule reason that
an attorney's presence and participation is "essential to the administration of
justice and to the fair and accurate resolution of issues at all stages of EOIR
Proceedings."' 16 1 One set of comments cites the United Nations Convention

15
ABA Comm. on Immigration, Standards for the Custody, Placement and Care; Legal
Representation; and Adjudication of Unaccompanied Alien Children in the United States (Aug. 2004)
[hereinafter ABA Standards] (on file with the Washington and Lee Journal of Civil Rights and Social
Justice).
155

Id.

116 Id. at9.
157 Id. at 10.
"8
Id. at 11.
159 Id.

160 Id. at 12 ("An Attorney shall be appointed for the Child, at public expense if necessary.").
161 Id. at 13.

YOUNG, ILLEGAL AND UNACCOMPANIED

contention that
on the Rights of the Child (CRC) to
62 support the ABA's
children should have full legal rights.1
The ABA also promulgated a rule regarding an attorney's specific
163
There is a strong focus on ensuring the attorney complies with a
duties.
child's wishes even if they conflict with those of the parent or other adult
guardian.' 64 In addition, the rules state that an attorney must use his legal
skills to find the best immigration remedies for the child. 65 The ABA
clearly sees the inherent value and necessity of ensuring that each child in
U.S. custody be appointed counsel. In addition to legal rights, the ABA
suggests the creation of a special docket in the EOIR proceedings dedicated
solely to children's cases. 166 The rationale for this rule is to allow separate
proceedings which prevent the child from being subject to adult legal
standards. 167 Plus, judges would familiarize themselves with the frequent
challenges and legal issues unique to child immigration cases, and perhaps
provide a courtroom atmosphere more suitable for children. 168 While the
ABA rules do establish a fairly idealistic approach to the treatment of young
illegal immigrants by providing quite an extensive list of rules, rights, and
protections, the heart of their reasoning is valid. Children are a special class
of immigrants, and their illegal status should not justify giving them less
rights than children who are nationals of the United States.
In addition to the standards above, the ABA has also voiced
agreement with a movement calling for a "Civil Gideon"'169 right. This
movement promotes a civil right to counsel, similar to its criminal
counterpart which arose from Gideon v. Wainwright.170 The underlying
assumption for providing this civil right is that there are certain
consequences to an absence of counsel at civil proceedings that are as bad as,
11-12.
18-19.
18.
18-19.

165

Id. at
Id. at
Id. at
Id. at

166

See id. at 65 (explaining the creation of a children's docket and the purposes it would serve).

162
163
164

Id.
Id.
169 See Russell Engler, Shaping a Context-Based Civil Gideon From the Dynamics of Social
Change, 15 TEMP. POL. & Civ. RTS. L. REv. 697, 710 (2006) (referring to the Task Force on Access to
Civil Justice's ABA policy Resolution that urges a provision of free legal counsel to low income persons
where basic human needs are at stake).
170 See Gideon v. Wainwright, 372 U.S. 335, 340 (1963) (deciding that an indigent criminal
defendant has a right to have counsel appointed to him under the Sixth Amendment of the U.S.
Constitution).
167

168
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if not worse, than the consequences of a criminal proceeding. In 2005, the
ABA President stated that the time was right for the implementation of a
civil right to counsel.171 On August 7, 2006, during the ABA's Annual
Meeting, the House of Delegates passed a resolution that "urge[d] the legal
counsel as a matter of right at public expense to low income persons in those
categories of adversarial proceedings where basic human needs are at
stake."' 172 Some examples of such needs included "shelter, sustenance,
safety, health, or child custody."' 173 The logic of enacting such a right can be
translated into an immigration context.
Unaccompanied children clearly fit into the characteristics of this
resolution. Juvenile immigrants are usually poverty-stricken, and their
economic situation provides an impetus for their illegal entry into the U.S. to
find employment. DHS then places them in an adversarial proceeding, the
outcome of which places their health and safety at stake. Children who
return to their home countries oftentimes face unstable family life, or general
countrywide instability such as civil war. Some would argue that the
"individual and social costs of losing housing, healthcare, and family are
enormous and often far in excess of those associated with the threat of
incarceration."'' 74 This is especially true for unaccompanied children who
cross the border, and are caught by DHS after residing in the U.S. for many
years. These children have become accustomed to a certain way of life, have
perhaps learned the English language, and may not know any other parental
figures besides the individuals who raised them. To send children in this
situation back to their home country may be a far worse scenario than simply
incarcerating them for a year or two.
In sum, the leading association representing the legal profession has
voiced a strong opinion in favor of more rights for this category of illegal
aliens. 175 The ABA's arguments for a guaranteed right to counsel, at the
government's expense if necessary, should be heard by lawmakers. The next

171 See Engler, supra note 169, at 700 (referencing a remark by ABA President Michael Greco
that a "defined right to counsel in civil cases is an idea whose time has come").
172 Id. at710.
173
id.
174 Paul Marvy and Debra Gardner, A Civil Right to Counsel for the Poor, 32 HUM. RTS. 8, 8
(Summer 2005).
175 See Michael S.Greco, President'sMessage: CourtAccess Should Not Be Rationed, A.B.A. J.,
Dec. 2005, at 1, available at http://www.abajoumal.com/magazine/courtaccess_shouldnot_be_rationed/
("The importance of ensuring access to legal services and to justice for the most vulnerable in a
democratic society cannot be overstated").
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section will discuss the latest proposed legislation that agrees with the ABA
and other immigrant advocates.
F.

A Legislative Trend

Over the last seven years, Congress has demonstrated an interest in
introducing legislation that expands the rights of unaccompanied juvenile
immigrants. Members of both the House and Senate have addressed issues
such as custody of and legal services for unaccompanied alien children.
In 2001, Senator Dianne Feinstein and Senator Lincoln Chafee
introduced the Kids Act, 176 which called for the creation of a Special Office
of Children's Services in the Department of Justice. This office's objective
was to serve the best interests of the child during all immigration
proceedings. The Act also described what should be the minimum
requirements for holding children in custody. 177 Most importantly, the Kids
Act proposes a legal representation requirement first through a pro bono
attorney, and alternatively, at the government's expense. 78 The Act also
suggests providing a trained guardian ad litem, separate from an appointed
legal counsel, to ensure the government meets all the child's welfare needs
during detention and is adhering to the child's best interests during removal
proceedings.179 The Homeland Security Act of 2002 incorporated § 402 of
the Kids Act.' 80 However, HSA eliminated many of the right to counsel
objectives listed in the Kids Act.' 8 1 In 2002, Congress passed the Child
Status Protection Act (CSPA) which essentially freezes the age of children at
the date of their application for citizenship or residency so that they do not
"age out" during the long application processing period and thus become
ineligible.' 82 In addition, the Act increased the age at which applicants can

176

Unaccompanied Alien Child Protection Act of 2001, H.R. 1904, 107th Cong. (2001).

177 See id.§ 201 (setting out the guidelines for taking custody of unaccompanied alien minors).

178 Id.; Seugling, supra, note 32 at 874 ("The Kids Act would also have assured legal
representation, first through pro bono programs and then at the expense of the government, if other
representation was not available.").
179 Unaccompanied Alien Child Protection Act of 2001, H.R. 1904, 107th Cong. (2001).

190 See Seugling, supra note 32, at 874 (stating that essential parts of the Kids Act (namely,
section 402) were passed via incorporation into the HSA).
181 See id. at 874 ("Several substantive rights and improvements in asylum proceedings that the
Kids Act would have guaranteed were omitted from the HSA.").
182
See BHABHA & SCHMtDT, supra note 61, at 43 (discussing the CSPA and its provisions).
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be defined as children from eighteen to twenty-one.183 While CSPA does not
apply to the Special Immigrant Juvenile visas, it is still a good step forward,
and illustrates Congress's intent to give children special rights in the
immigration system compared with adults.
In 2003, Senator Orrin Hatch introduced the DREAM Act
(Development, Relief and Education for Alien Minors Act). 84 Its objective
was to give States the power to allow children, who do not have legal status
but have been living in the U.S. for at least six years, to receive in-state
tuition benefits. 185 To qualify, the child must have lived in the U.S. without
status for at least five years at the time DREAM was enacted, the child must
not have a criminal record nor receive public assistance, and the
child must
86
be under the age of sixteen at the time of DREAM's enactment.
In 2003, Senator Feinstein introduced another bill, Protection of
Unaccompanied Alien Children, that reiterated her substantive suggestions
from the Kids Act. 187 However this bill did not pass the Senate and no vote
was taken in the House. 88 In2005, Senator Feinstein tried yet again to pass
a version of this bill' 89 in favor of juvenile immigrant rights. This legislation
provided clearer standards for the preference hierarchy of individuals who
could take custody of unaccompanied children, the types of services that
shelters must provide, and the prohibitions on restraints and intrusive
searches of the children in custody. 19 Although the proposed legislation

183

See Memorandum from Johnny N. Williams, Executive Associate Commissioner, Office of

Field Operations, U.S. Department of Justice, The Child Status Protection Act-Memorandum Number 2
(Feb. 14, 2003), available at http://www.uscis.gov/ files/pressrelease/CSPA2-pub.pdf (stating that the act
permits "an applicant for certain benefits to retain classification as a 'child' under the Act, even if he or
she has reached the age of 21").
1g4 See BHABHA & SCHMIDT, supra note 61, at 44 (discussing the DREAM Act and its
provisions).
185 See Development, Relief, and Education for Alien Minors Act of 2003 (DREAM Act), S.
1545, 108th Cong. (2003) (stating that the purpose of the bill is "to permit States to determine State
residency for higher education purposes and to authorize the cancellation of removal and adjustment of
status of certain alien students who are long-term United States residents").
186
id.
187 See Unaccompanied Alien Child Protection Act of 2004, S. 1129, 108th Cong. (2003)
(including, for instance, the provisions for guardians ad litem and counsel for unaccompanied alien
children).
188 See Nugent, supra note 22, at 3 ("In October 2004, the bill was voted unanimously out of the
Senate. Despite sixty-seven cosponsors, no vote was taken in the House, and the bill died.").
189 Unaccompanied Alien Child Protection Act of 2005, S.119, 109th Cong. (2005).
190 See id. §§ 102, 103 (establishing that parents are the preferred persons for taking custody of
unaccompanied alien children, including education and medical care as services shelters must provide,
and prohibiting the unreasonable use of solitary confinement, shackling, or handcuffing of children).
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does not require the U.S. to pay for counsel, 191 it does demand that ORR use
all means necessary to find free legal services for each child. 192 Proponents
of rights for young illegal immigrants claim that passing legislation like the
Unaccompanied Alien Child Protection Act that includes a provision
requiring competent legal representation would create a variety of solutions
to the challenges unaccompanied minors face, starting from arrest and
193
continuing through their detention and immigration proceedings.
Furthermore, by mandating that each child have counsel, the government
would provide a clear message that even illegal aliens must be afforded this
basic due process right.
The introduction of this bill, and others, demonstrates Congress'
recognition that these immigrants are in a precarious situation, and the U.S.
immigration court system must respond by requiring the appropriate legal
tools. The above proposals illustrate a growing trend among members of
Congress to classify unaccompanied children in a special category of
immigrants who should not be subjected to the increasingly strict
immigration policies of the last six years.
V.

Conclusion

The right to counsel for unaccompanied alien children is a multifaceted topic but the bottom line is clear: [I]llegal immigrant children do not
have a fair chance in the U.S. immigration system. These children are
neither emotionally nor legally prepared to make their arguments known to a
judge or any government official who has authority over an immigrant
child's future. Although these children are not U.S. citizens, they have a
basic due process right that can be met with an appointed attorney. The U.S.
immigration court system is greatly overburdened and a child alone cannot
navigate through the procedures, and certainly cannot sufficiently answer
any questions that might justify his or her stay in the U.S. International law
has already recognized an immigrant child's needs, and both the ABA and
191 See id. § 202 ("[N]othing in this Act requires the U.S. to pay for counsel to any
unaccompanied alien child.").
192

See id. ("The Director should ensure, to the extent practicable that all unaccompanied alien

children in the custody of the Office or the Department, who are not described in section 101(a)(2), have
competent counsel to represent them in immigration proceedings or matters.").
193

See Gordon, supra note 45, at 671 ("If the Unaccompanied Alien Child Protection Act of 2005

is passed, a majority of the current problems faced by unaccompanied alien children will be greatly
improved.").
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certain members of Congress have started to follow.' 94 A right to appointed
counsel for each and every unaccompanied child is a significant solution to
these problems.
Until unaccompanied alien children secure their right to counsel in
the U.S., ORR is attempting to fill the gap. One of ORR's upcoming
projects includes creating "a pro-bono attorney outreach project to pilot probono outreach models in major apprehension areas to provide legal
representation to UAC."' 95 The Goodwill Ambassador to the United Nations
High Commissioner on Refugees, Angelina Jolie, established the National
Center for Immigrant and Refugee Children. The Center trains private
attorneys in the special procedures and key laws needed to represent children
pro bono in immigration proceedings. 196 They have placed over 680 children
with pro bono attorneys, law school clinics, and nonprofit attorneys across
the country. 197 While pro bono and non-profit organizations do provide
quality and effective legal counsel, the U.S. immigration system places
juvenile immigrants at a severe disadvantage. The statistics alone tell a story
of a system that does not show a sufficient level of sympathy for
unaccompanied alien children. Children should not have to gamble their
safety and future family stability. A child's inherent weakness, legitimate
right to due process, lack of power in the immigration courts, and access to
legal protection in the international and legislative contexts all provide
support for a guaranteed right to counsel.

See id. and accompanying text.
UAC Program, supra note 9, at 2.
196 See Am. Immigration Lawyers Ass'n., National Centerfor Refugee and Immigrant
Children:
A Pro Bono Initiative to Help Children, http://www.aila.org/content/default.aspx?docid=12608 (last
194
195

visited Apr. 6, 2008) (noting that "[d]uring its inaugural two years, the Center has consistently provided
high quality pro bono services to unaccompanied children released from detention in the United States")
(on file with the Washington and Lee Journal of Civil Rights and Social Justice).
197 U.S. Committee For Refugees and Immigrants, The National Center for Refugee and
Immigrant Children, http://www.refugees.org/participate.aspx (follow "National Children's Center"

hyperlink; then follow "About the Center" hyperlink) (last visited Jan. 21, 2008) (on file with the
Washington and Lee Journal of Civil Rights and Social Justice).

